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Why do we care about retaliation?

• In 1992, 72,302 individuals filed discrimination 
charges with the EEOC.  

– In 2006, the number was 75,768.

• In 1992, 10,499 individuals filed Title VII 
retaliation claims 

– In 2006, the number was 19,560.

• Nearly a 100% increase.

– In 2007, the number jumped to 23,371.



Why do we care about retaliation? (cont.)

• Why the increase?

– Retaliation claim can be successful even when 
the underlying discrimination claim is not.

• Especially after White.

• The probability of recovery is higher than other 
types of discrimination cases.

• The median awards tend to be slightly higher 
than in other types of discrimination cases.

• The broader standard contained in White.



Overview

• Title VII contains both anti-discrimination and 
anti-retaliation provisions.

• Title VII’s anti-discrimination provision refers 
specifically to hiring, firing and the terms and 
conditions of employment.

• Anti-retaliation provision does not.

• So, what is actionable retaliation?



Overview (continued)

• Elements of retaliation case:
– Engaged in protected activity;

– Subjected to adverse action;

– Causal link between conduct and adverse action.

• So, how a court interprets “adverse action” is 
critical.

• Prior to White, courts found that retaliation 
occurs when employers take adverse 
employment actions against employees because 
they engaged in protected activity.



A New Standard for Actionable 
Retaliatory Conduct

• Burlington Northern Santa Fe Railroad Company 
v. White, 126 S. Ct. 2405 (2006)

– Key questions:
• Is conduct that occurs outside the workplace 

prohibited to Title VII’s anti-retaliation 
provision?

• What type of conduct is actionable?
–Ultimate employment action?
–Adverse employment action?

• Other conduct?



Burlington Northern v. White

• White was a railroad track laborer.
• Only woman in her department.
• Assigned to operate forklift.
• After working for three months, White 

complained about her supervisor.  
• Burlington investigated the claim and disciplined 

the supervisor.
• However, Burlington also

– reassigned White;
– allegedly monitored her daily activities; and
– suspended her for insubordination following a 

disagreement with her supervisor.



Burlington Northern v. White (continued)

• Burlington eventually reinstated White and 
provided her with back pay.

• Court found against Burlington. 

• The focus was on the deterrent effect an 
employer could have on an employee’s 
willingness to address workplace discrimination. 



Burlington Northern v. White (continued)

• Holding:

– Actionable retaliatory conduct includes conduct 
occurring outside of the workplace and unrelated 
to employment.

• In essence, Title VII does not require 
employment-related action for retaliation.

• This is in contrast to anti-discrimination 
provision, which does.



White’s Holding (continued)

• The Supreme Court adopted the “materially 
adverse” standard for retaliatory conduct.

– Unlawful retaliation under Title VII is not limited to 
discrete adverse job actions such as discharge, 
demotion or reduction in pay.

– Instead, whether an employer’s action is retaliatory 
is determined on a case-by-case basis.

– To be “materially adverse,” the conduct must 
dissuade a reasonable employee from making, 
supporting, or participating in the investigation of a 
discrimination claim.



White’s Holding (continued)

• This is intended to be an objective standard. 

• However, subjective considerations are still part 
of the equation:

• The effect of a schedule change on a mother with 
small children versus a woman without children.

• Refusal to invite to lunches where the lunches 
provide valuable information versus lunches 
where no significant employment or business 
discussions take place.



Impact of White in the Tenth and Eighth Circuits

• Williams v. W.D. Sports, N.M., Inc., 497 F.3d 1079 (10th Cir. 2007)

– Female claimed retaliation after claiming sexual 
harassment.

– Court found that the following conduct could be a 
materially adverse action:

(1) employer’s president threatened to spread rumors 
about her sexual conduct and ruin her marriage; 

(2) employer opposed her claim for unemployment 
benefits saying that she was fired for sexual 
misconduct; and 

(3) employer proposed to drop its opposition to her 
unemployment benefits claim if she dropped her 
discrimination claims.



Impact of White in the Tenth and Eighth Circuits 
(continued)

• Other actions that have been found to be 
materially adverse:

– Investigating an employee;

– Reassignment resulting in increased danger;

– Threats.



Impact of White in the Tenth and Eighth Circuits 
(continued)

• Actions that have been found NOT to be 
materially adverse:
– Reprimands and counseling;
– Requiring retraining;
– Mishandling a grievance;
– Failing to end co-worker harassment;
– Ostracism, isolation, and/or exclusion;
– Less desirable working conditions/workspace;
– Increased/Harder job duties;
– Minor change in job title.



• Actions that have been found to be materially 
adverse in one case and NOT materially adverse in 
another case:

– Decreased/Denied job duties.

• This emphasizes the fact that the analysis is fact 
specific and case by case.

• Difficult to say that a particular action is “materially 
adverse” regardless of the situation.

• Despite the looser standards in White, the majority of 
retaliation claims ultimately failed and a majority of 
the alleged retaliatory actions were still job related.

Impact of White in the Tenth and Eighth Circuits
(continued)



Overall Impact of White

• The standard in White has been extended to 
retaliation cases under the ADA, Rehabilitation 
Act, ADEA, FMLA, Section 1981 and Section 
1983.

• Fewer cases may be dismissed at summary 
judgment phase.

• As we have seen, increase in number of 
retaliation claims since White.



Guidance

• Educate and train supervisors

– Explain the standards contained in White.

– Not just ultimate employment actions.

– Supervisors should be sensitive to the fact that 
their actions may have an impact on particular 
individuals.

• Employer handbooks should contain a policy 
prohibiting all forms of retaliation.

– Make sure policies are followed.



Guidance (continued)

• Document legitimate reasons for employment 
actions taken against employees.

• Make sure employees are treated the same in 
similar situations.

• Employers should investigate claims of 
retaliation promptly and thoroughly.
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